HIMACHAL PRADESH STATE ELECTRICITY BOARD LIMITED
(A State Govt. undertaking)
Registered office: Vidyut ,Bhawan, HPSEBL, Shimla-4(H.P)
) Number (CIN): U40109HP2009SGC0312SS
," GST No. : HPSEBL 02 AACCH4894EHZB
! Telephone Number : 0177-2803600,2801675 (Office), 2658984(Fax)
h Website address . : www.hpseb.com
Email: cmd@hpseb.in & directorfa@hpseb.in

No. HPSEBL(Sectt )LS/Gen. Vol. No. IX/2021 /- 4384 44 tDated: 5¢ ). o
To o
All The Chief Engineer(s) in HPSEBL.

Subject: 1. CWP No. 3598 of 2019 titled as Balo Devi Vs. State of HP.
2. Instructions in compliance of orders passed in CWP OA
No. 2531 of 2019 titled as Santosh Kumar & Ors Vs. State of
HP by the Hon’ble High Court of HP

Sir,

In connection with above, enclosed please find a copy of email
dated 03-12-2021 received from Special Secretary(Power) to the Govt. of HP, ,
together with copy of letter dated 03-12-2021 and copy of letter dated 22-11-
2021 from LR-cum-Pr. Secy.(Law) to the Govt. of HP and copy of judgment
dated 28-09-2021 passed by the Hon'ble High Court of HP and copy of letter
dated 22-11-2021 from Under Secy.(Pers.) to the Govt. of HP, in the subject cited
matter, for favour of information and ensuring strict compliance thereof

please .

It is relevant to mention here that as of now after the disposal of
CWP No. 3598/2019 discussed herein supra, the position in the matter of how
much daily wage period to be counted for pensionery benefits of employee,
who have been also served on daily wage period during his/her service career
is almost settled. Hence, you all are requested to look into the matter

veraciously and further ensure its strict compliance.

Note: In case of any impediment to understand the matter/issue you
can directly contact in the office Legal Unit, HPSEBL, Shimla-3 please.
Encls:- As above. Yours faithfully,

f

{ Ve -
(Man&g] Kumar )
Executive Director (Pers.),
HPSEBL,Shimla-4
Copy of above is forwarded to the folloWing for information and
necessary action please.
1. The Managing Director, Beas Valley Power Corporation Ltd.
Jogindnernagar, HP.
2. The Special P.S./ Sr. PS./PS./ to the MD/
Director(s)/ Executive Director(Pers.) , HPSEBL, Shimla-4.
3. All the Dy. Secretaries/ Under Secretaries in the Board Secretariat.
4. The Dy. Director (PR)/ IR/ PO, HPSEBL, Shimla-4.

.-'

5. All the Superintending Engineer(s)/ Sr. Executive Engineer(s) in

PSEBL.
%‘he Superintending Engineer (IT), HPSEBL,Shimla-4 for uploading
the same in the website of HPSEBL.

g

Encls:- Nil. l
1 e
(Mano&i(”uﬁdar )

Executive Director (Pers.),
HPSEBL§h|mIa -4






@

From

*m

P j jg o

:3 &t S g:? y

No, LLR-E(S)-1/2014-Leg.-Loose
Government of Himachal Pradesh
Department of Law -

The LR-cum-Pr. 'Egc;j&;t;a‘ry {Law]} to the
Government of Himachal Pradesh.

* All Administrative Secretaries to the
Government of Himachal Pradesh.

November, 2021

ﬁa@:éafi:a %ﬁmm@»mﬁm, the

Subject-CWP No. %ﬁs% of 2019-titled as Balo Devi vs State of H.P.

Sir,

| am to enclose herewith a copy of order dated 28" September,2021, and to

say that the larger bench of the Hon'ble High Court of Himacha! in CWP No.3598 of
2019-Balo Devi vs State of HiP., after considering the decision of the Hon'ble Apex
Court rendered in Civil Appeal No.6309 of 2017-titled as Sunder Smgh vs State of
Himachal Pradesh has passed the following orders:-
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Ch &?“*«‘*"{'f‘ of 2017} is an Hustration with reference to the petitioners therein,

“Para_34:-Before parting, it would be appropriate to deal with the

apprehension raised on behalf of the petitioner that the interpretation, as
expressed in Reference Order, would be contrary to Rule 49 of the CCS
{Pension) Rules, 1972, wherein 9 years 9 months are reckoned as 10 years.

The apprehension is misconceived as for determining the qualifying service
for the purpose of pension any benefit as providad in Rule 48 has not been
takenr away and an employee has not been precluded from getiing such
benefit. The benefit extended in Sunder Singh’s case (Civil Appesl No.65309
of 2017) is in addition to that and 10 years service, referred inthat case, is
to be caleulated in the manner as provided under the CCS {Pension) Rules,
1872, but definitely an employee shall bie entitled for benefit of daily
waged service as directed in Sunder Singh's case {Civil Appeal No.6309 of
2017} that 5 years daily-waged service shall be treated equal to 1 year
regular service for the purpose of granting pension and in case the person
has served for 15 years or 20 years as a daily-wager then he shall be
erititled for benefit of 3 or 4 years, as the cese may be, of regular service
for the purpose of calculating qualifying service for pension and, in such
eventuality, if an employee, post-regularization, is having 7 or 6 years of
regular service, then after adding benefit of daily-waged service, such
employee shall be entitied for pensionary benefits, The term “more than 8
years but less than 10 years” in Sunder Singh's case {Civil Appeal No. G308



&
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wherein the petitioners wera having post-regularization service of mers,

than 8 vears with daily-waged service of 10 years and the cases of peur

i regularization service § years or 7 years or less than that with -féaﬁéiy»«w;z@gmé
service of 15 years or 20 years or more than that was not before the
Supreme Court, But in any case if service of an emploves does not become
10 years, as required under rule 49 of CCS (Pension) Rules, 1972, even after
adding benefit of daily-waged service as mandated in Sunder Singh’s case
{Civil Appeal No.6308 of 2017) i.e. counting 5 yvears equal to ohie year, theny
such employee shall not be entitled to reckon his service as 10 years, in
terms of Rule 49 {supra). Thus, we hold that in such case 8 years cannot be
taken as 10 years,

Division Bench, in cwp No.3598 of 2019, is appropriate application of the
judgment of Supreme Court passed in Sunder Singh's case {Civil Appeal
No.6309 of 2017).”

As per aforesaid orders, an employee shall become eligible for grant of
pension only if he completes requisite 10 vears qualifying service as mandated
under rule 49 of CCS(Pension). i service of an employee does not become 10
vears as required under rule 49 of CCS {Pension) Rules, 1972, even after adding
daily-waged service in terms of decision rendered in Sunder Singh’s case (Civil
Appeal No.6309 of 2017} le. counting 5 vears equal to one vear, then such
emplovee shall not he entitled to reckon his service as 10 years, ‘

In view of above the orders of the Hon’ble High Court of Himachal Pradesh,’
all the decisions taken earlier contrary to aforesaid orders are required to be got
reviewed,

It is, therefore, requested that hecessary steps for getting the earlier
decisions reviewed may be taken as expeditiously as possible, so that undue
benefits, if any, extended to the employees by erroneous implementation of
decisions of the Hon'ble Court, could be carrected.

f\\fﬁurg faithfully,

J Q, . M
LR-cum-Pr. Secy {Law] to the
Government of Himachal ??ﬁﬁ’igsh:







IN THE HIGH COURT OF HIMACHAL PRADESH AT SHIMLA
ON THE 28™ DAY OF SEPTEMBER, 2021 |
BEFORE

HON'BLE MR, JUSTICE VIVEK SINGH THAKUR, HON'BLE MR
JUSTICE AJAY MOHAN GOEL AND HON'BLE MR, JUST m
e:%%%z%m BHUSAN BAROWALUIA, JI. K

CIVIL WRIT PETITION NO.3598 of ;’,i}ig‘ e

Between

SMT. BALO DEVI

2/0 LATE SHRI PRITAM CHAND,
RO VILLAGE AND P.O. MOONDHI,
TEHSIL PALAMPUR,

DISTRICT KANGRA,

H.P.

... PETITIONER

(BY M/S A.K. GUPTA, MANIK SETHI,
ABHYENDRA GUPTA, DEVENDER K. SHARMA,
BABITA CHAUHAN Az\sg} BONIT THAKUR, ADVOCATES)

AND

1. STATE QF H.P. ?H’R{}i}&‘f
PRINCIPAL SECRETARY (I&PH) WIT
%EEA@QGZ%R‘?%RQ AT SHIMLAZ
H.P. e

.2, THE ENGINEER-IN-CHIEF,
. 1&PH WITH HEADQUARTERS AT
. US CLUB, SHIMLA-L

3, THE EXECUTIVE ENGINEER,
© 7 |&PH DIVISION THURAL,
DISTRICT KANGRA,

H‘?‘

4, THE SENIOR DEPUTY ACCOUNTANT GENERAL,
%%E&&QGAR’?ER% AT BHIMLA-3
B EES?{%%}E%‘WE

(BY SHRI ASHOK SHARMA, ADVOCATE GENERAL
WITH M/S ANIL JASWAL, RAMEETA RAHI,

DINESH THAKUR, ADDITIONAL ADVOCATES GENERAL,
WITH MR. RAJU RAM RAHI, YUDHVIR SINGH THAKUR
AND DIVYA SOOD, DEPUTY ADVOCATES GENERAL
FOR RESPONDENTS NO.1LTO 3,
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SHRI SHASHI SHIRSHOO, STANDING COUNSEL, FOR
RESPONDENT NO4)
Whether approved far reporting? Yes,

CWP No.3598/2018

This petition coming on for orders this day, Hon'ble M *

Justice Vivek Singh Thakur, Jutlge, passed the following:

This Larger Bench has been constituted By Hor'ble
the Acting Chief justice to adjudicate and answer the following
gueestion:

“Wether the views expressed in CWP No.3395.0F

2021 and Ex. Pet. No.117 of 2018 in CWP No 267 of 2015

OR the view expressed i e present fudgrment is the

appropriate application of the Jutgment of the Hom'ble

Suprerme Court In Supder Singh's case.” i
2. Sunder Singh® was appointed, on 1.1.1993, as @
Baildar on @;%%Eyiwéag&d!baﬁig. Hig services were régisiar%se:ﬁ with

affect fmmiléwz after completion of 8 years service, and hsg

retired on 31:1.20211, after serving, on regular basis, for 9 years

1 month.  On account of denial of pension, for not having

“completed qualifying service of 10 years &t his credit, as

r@ﬁ%uirgﬁi under CCS (Pension) Rules, 1972, he approached this
Court, by filing CWP No.3496 of 2011, by invoking Article 226 of
the Constitution of India, seeking direction to count haif of his
daily-wagad service towards quslifying service and thereafter
pay pension to him from the due date alongwith incidental

benefits,
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3, Clabm of Sunder Singh was based upon judgment

dated 19.7.2007, passed by a Division Bench of this High Court

I CWE Mo 180 of 2001, titled as State of HAP. & ol ze*:s ..

i

Dayal, wherein it was held as follows:

“We are, thergforg, of the cm«zﬁm el view that
0% of the mrzﬁsrmm_zs service ‘renderpd. by the
employess ont dally rated baszs followed by wark
chargefregular employment s shoul id be taken into account
while calculating the gqualifying service for purposes,of
entitlement o and e cms{,at uf ;}eﬁﬁbﬁ o be paidite
them.”

&, The State had filed Speéiail Leave Petition before tih‘e
Supreme Cm};t againgt aforesaid judgment aazeé 18,7 2007, 4 m
ralsing new c;vef,tmﬁs bef{}r@ the Supreme Court and, zhgs,
rmatter wag remamﬁac% b;,f L%*a Supreme Court to this Cowrt ﬁfm
fresh aﬁ;udir‘ai‘em, w;ih following observations:

o ' "Wa have perused the records snd hieard the

.. learned counsel for the parties, We are of the considered
View that.sn entirely new case has been weaved n-uft
before this Court. There are no pleadings to that effect. In
this view of the matter, we are constrained to set aau;ie
the impugned judgment of the High Court and remit the
matters to the High Cowrt for fresh adjudication. To avoid

any confusion, we direct the State to filel a

comprehensive amended writ pelition In the High @aur‘
within eight wesks and reply of the same be filed yeithin
eight weeks thereafter and rejoindsr, if any, within four
weeks thereafter.”
5. Consequent to directions of the Supreme Court, the
Division Benech had formulated the guestion of law, arising
before it to be adjudicated In CWP No.1BC of 2001 and

connected matters, as undern:




CWP No.3598/2019

i

“Whether the services rendered on dally waged
basis by the employess be @i ' ;
of worlecharged status are ot
for the purpose of counting &
grant of pension under the Central Civil %

{%?e;ﬁg%én} Rules, 1972, and If so, to what extent,” .

6. The aforesaid issue wae answered by the Division

Bench, vide judgmentdated 31.5.2012, as under:. g

“...Consequently, we snswer  the guestion
frarmed by us sarlier by holding that the service renderad
an ﬁa;ﬁy wageé : "‘asis %:ay t?’%s@

f:,ﬁagges status cannet %:e taken mt{} Cﬁﬁ;sfiﬁ‘“&i‘mﬂ foar
counting thelr guslifying service for grant of pension
under the Central Civil Services {Pension] Rules, 1972.
The wrik petition-is diﬁ‘;}@&?ﬁ of iy the aforeseid terms.”

7. Vide order éat\ec’ix‘ﬂ,&z{}iz, CWP N0.3496 of 2011,

titled as Surder, Sfﬁgé“‘sg State of H.P., was also disposed of by

the &ama Divi 3%% 8@&(:?1 of this High Court in terms of }udgmﬁht

dated 31 ‘3‘:« 2&12 ;;asmzi in CWP No.180 of 2001 (supra).

8 f‘%‘éﬁﬁdéz‘ Singh appmaﬁmé the Supreme Court of

india by filing SLP No.34038 of 2012, which was allowed and the

petitioner was granted special leave to file Civil Appeal No.6309

- of 2017 against the order passed by the High Court in CWFP

N0.3496 of 2011, wherein, in the aforesaid background, the
Supreme Court has passed the following judgment:
“1. Heard learned counsel for the parties.

2. The appeliants represent class of Ulassdy
employees who were recruited initially as dally waggrs
such as Peon/Chowkidar/Sweeper/ Farrash/ Mal is/Rasbia
ete. Their services, thereafter, were regularized pursuant
to the decision of this Court In Moo/ Raj Ypadivays Vs
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CWP No.3598/2019

State of HE ard Ors. JE94 SupplZ) SCC.2186 under &
cheme, Regularizationwas after 10 years of service,

ton gn
e for

3 i is undisputed that the pusbrpgudar
amployes who had served for 10 yesrs s entit
pernsicn or which work charge service is counted
in terms of O, dated 14.05.1998 (wrongly . printed,
should be 1968), 50% of daily-wage sérvice was blso
coufited for pension after rega;ﬁaﬁzat?ei? but the rmles
have undergone change. 8 C

&, Siwe the appellants i?a%;e 1ot f‘g&i’;{i*‘ﬁi’éﬁ the
requisite 10 years of servige they have been dended
pension.. -

5. Even though sirictly wonstruing the Rules;, the
appellants may ndt be entitfed o pension. However,
reading the rules ¢g =t with-Articles 14, 38 and 39 5f
the Constitution of india and soplving the docttipe of
propartionste sguality, wa sre of the view that they ale
entitled to weightage of service rendered as daily wagérs
towards regular sefvice for the purpose of pension.

6. | Accordingly, we direct w.ef. 01.01.2008, the

" appeliants or other similarly placed Class-iV employees

will pe” entitled to pension ¥ they have Been duly

- regularized and have been compieted total eligible

service for more than 10 years. Daily wage service of 5
years will be treéated sous! o one yesr of regular service
for pension. If on that basis, their services are more than
8 years but less than 10 years, their services will be
reckened as ten years. :

7. The appeal as well a5 spedial leave pelitions are
disposed of in sbove terms.”

In aforesaid judgment, in Sunder Singh's case, the

Supreme Court had held that Sunder Singh and other similadly

placed daily wagers would be/shall be are entitied to weightage

of service rendered as daily wager towards regular service for

the purpose of pension and had issued a mandate that for

extending such benefit, dally-wage servige ¢f § years would {3&

arlier,



CWP No 38007 2019
" “

treated equal to 1 year for regular service for pengion, with

further ghbservation that if on that basis, thelr service was rmgre

than & years but less tharn 10 years, their service xmtsid imz ‘

reclkoned as 10 years, with further direction that Sunder *E:Z%i"sg.i‘r;
and other similarly situated employees would be entitled to

pension, if they would have been {,i;%g re {ziéiizﬁﬁé and wauiﬁ

havm completed total eligible service of mior t'haéi{} years.

i Seeking benefit on the bas:s ‘5f the aforessi d
mandate, large nurmber of éaﬁy xeezgez's who had not complat a‘aﬁ

16 years gualifying serw:e, g{}sﬁ; ;ﬂs%*‘fgrmeﬁt of M’*éefk«z:h%fgi%

status/regularization, a;;;:;maci'{eé 12?3‘3 High Cowrt by filing
petitions under Az@;cfe 2 6?<}f the Constitution ¢f India. Some of

such p@tﬁ: fonsg haw& %meﬂ decided, whereas some pétitions are

still ;:feﬁdmg aﬁ;uﬁmaﬂan and present petition is one of su%

mmﬁmg petitions, whersas CWP No.3386 of 2021 and {ZWF

No.267 of 2015 are such decided petitions.

L 1L tn CWP No.3396 of 2021, titled as 7iak Ram v. Stale
OFH.P. & others, Tiiak Ram, petitioner thereln, tad completed 6

years 9 months post reguiarization service and he was deniad

the pensionary benefits and, thereforg, he had a;:}ggfsagmm’ i%ia

years of dally waged service, eguivalent to two years of ﬁzgui £
service, and thereafter regular service of 8 years and 9 m:c,m't_‘;hs

be treated as 10 years for the purpose of gualifying seyvice for




CWP No.3598/2019

pension, in terms of law iaiés:iaw& by the Supreme Court i
Sunder Sing#'s case {Civil Appeal No.6309 of 2017) |
12. The Division Berich, In aforesaid CWP No:3396.0f
2021, took note of the judgment passed by learnad Swg’s@}udge
of tiris High Court in CWP No.2110 of 2020, titled 28 Devi Singh
v. State of Himachal Pradesh & others, decided on 2.11.2020,
wherein pensionary benefits were d%rec‘{g_é' to be éitegﬁ&d o the
@ai:ﬁ:;‘zmer therain, who had served. as’éﬁ%i%?@ager for 10 years

with post-regylarization regular g&w%%:ef&fmnge than 7 years and

5 months and by adding two rs of regular service, on account
of 10 years of éai?y&zage‘d‘ séfvi«:é,. ﬁs seyvice was counted as 8
years 5 mot‘sth_s a;zé‘éépiﬁng ;udgmm% in Sunder Singh’s case
{Civil Appeal N:s;i’%‘ség of 2‘{}1?}, 9 years 5 months were mtizzméﬁ
as 10 yéém, ( -

13, Concurring with the aforesaid view, the Division

" Berich held that petitioner Tilak Ram having nost-regularization

service of 6 years 9 months, with ten years daily-waged service,

" shall be entitled for addition of two years regular sarvice for ten

ggsrs daily-waged service and, after adding these two years, %is
service would be 8 vears 9 manths which shall be treated as feﬁ
years for the purpose of qualifying service for pension, in terms
of law laid down in Sunder Singh’s case (Civil Appeal No.6309 of

2017}
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o
14, CWP No.267 of 2015, titled as Saoshru Devi v Sksle

af Himachal Pradesh snd others, was disposed of vide order

dated 61.201%, with direction 0 the respondents to take

appropriate action, keeping in view oultome of SLP (vl
No.34038, titled as Sunder Singh v. State of M.2, pending, al that
time, before the Supreme Court. After decision of Sunder

Singh's case (Civil Appeal No.6309 of 2{33’?} Sanshrg Devi wéz

ot granted pension for not $E§?§§§; fﬁé 10 yemss afier
regularization, She filed Execution ?%%:itw;‘z Mo, 137 of 2018 m
CWP No.267 of 2015, titled asﬁmz‘ Sanehru Devi v. State &f
Himachal Pradesh & .géfze;s: and év-ﬁﬂg pendency of Execution
Petition, claimof Saf;’zgﬁm“ﬁéfzi was rejected by the z’.}@g}az’é:svfz@ﬁt,
whereafter, viaﬁéﬁ; chﬁar dated 24.6.2018, passed I the said
Examtiw;&ﬁé Diviston Bench had held as under: i

‘6. It is not in dispute that the husband of the
petitioner Shii Ghulla Ram wes initally engaged os Beidar
an dally wage in the year 1884 and therealior granted

york charge stetus w.ed. 111984 and served uple
31.5.2001 and had thus rendered 7 yesrs 5 musths
period in the dapartment ss work charged Beldar, How, In
case the Dwo yesrs are added 16 this period as per the
judgment rendered in Sunder Singl's case [supra). Rhis
total petiod worked oul fo be @ yesrs and 5 months,
which definitely is more than 8 years though less than 10
wyears and thus his-case is squarely covered for grant of
pension as per the judgment rendered in Sunder Singh's
case (supral, &s the service put in by him has to bs
reckoned as ten years.”

15. During the course of hearing of this Reference, we

have been, it has been informed that the Division Bench, in
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CWP No.3598/2019
W ' ‘

Sanehruy Devi's case, vide order dated ‘9',.9.,2{:}:?'.1, passad in
Review Petition No.81 of 2021, preferred by State in the @aid
case, has reviewed its order dated 24.6.2019, passed in
Execution Petition No.117 of 2018, and t%;e Ex%@%zw%tﬁmﬁ
hvas been ordered to be restored to s @?iﬁ%m& ‘{ztzi'ﬂ%ae;;r,
Therefore, view taken in Execution Petition ?%}1}.7 i}f’?é}?ﬁ is,ﬁb

more in existence. Now only the view i:%i{ézj; in CWP No.3396 of

2081 is inforce. ' ,
16, Ancther Division Bench in CWP No.3598 of 2019,

titled as Bafo Devi v Shate é}fﬁf’* has exprassed the view that ire
case, after glving we%gbrtagéi of 'éfearﬁfgaiafézé%iﬁﬁ dally-waged
gervice of an employes rowards regular service, In terms m
Sunder Singh's case (Civil Appeal No.6300 of 2017), his service
does ?“E‘OT; become 10 years, then he cannot be held entitied f%za"

pensioriary bénefits, by considering service of less than iﬁ;y&aﬁs

" &s.10 vears. According to this Division Bench, as expressed in

Reference Order dated 14.9.2021, an employee shall be entitled

o f"fgfﬁ pensionary benefits in case he compleles 10 years service

after addition of daily-waged service, as mandated in Sunder

Stnglr's case {Civil Appeal No.6309 of 2017}, L.e. § years of daily-

in case years of regular service of an employee, even afer
adding the weightage of dally-waged service remains less than

10 y-&arﬁ' then he shall not be entitied for pensionary beﬂzﬁeﬁmf 8




CWP No.3598/2019

years vegular service shall be reckoned as 10 years only W
giving weightage of dally-waged service after adding it in hig
actuat regular service. 4 e
17. We have heard learmed counsel fe;* the ;3{%"5 ‘tét’:!“sé’:‘f‘ as
il as learned Additional Advocate General, and %*a\.:e se grme
theough the record of Sunder Singh's tase {C&"J Mo, ﬂ% t}xf
2611), wherein %og‘zgmm copy of order passeé by the ﬁugszcmt:
Court of india, @ copy of SLP ?xﬁg 3 ’338 ﬁ? 2012 preferred i:}y
sunder Singh is also available.
18, From record, it is evident that Sunder Singh, whio
was regularized after 10 yéa'fﬁ n‘é-iéy@fag&é service, in terms of
tool Raj Upadiyaye Vs, State of H.P. and Ors. 1994 Suppl2) SCC
316, wax seakmg dzrec:tzm to the Department for counting %%
of his dasiy»wagw service for the purpose of calculation ::ﬁ

gualifying service necessary for pensionary benefits,

1?.; ' Leéarned counsel Tor the petitioner has supported me

view. i:aéfm by the i&;ws;m Sanch inCWP Mo 33986 of 2021 amd

) L ;szm;kaf view taken by 2 Single Bench in CWP No.2110 of ?E}ZG

f{aug&m} gelizncs has also been placed on fuégmen%: of z}ﬁiui a{«zf

Division Bench, passed in CWP No.5067 of 2020, titled as
Baryam Singh v, State of HP. & others., |

20, it is contended on behaif ﬁf the petdtioner that in
Sunder Sihgh's case (Civil Appeal No.8309 of 2017). f?‘"ae:

Supreme Court created a legal fiction by giving a mandate that
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il

in case; sher ad d;zxg henefit of dally-waged sérvice tmm;m

regular Service, survice of employee mzmmm morathan § y%,

bt fess than 10 years, his service shall be reckoned as 10 years,

it Hag also been submitted that though there woul zﬁ 23@ & @%‘%mﬁé
of service of sbout 2 years but because of | g?% %"’ﬁ;i{‘;}ﬁ cr@atﬁ«:j
by the Supreme Courtt, the Ezﬁﬁ@ii’i of ﬁai’sﬁ{:& s‘f suf:ifs em;:é}éyee
i be reckoned a5 10 years 80 asio £}ia.€‘{1d %}eﬁeﬁt of gem oh
to such employes who has been i‘ﬁgiﬁaﬁzeﬁ- after serving ;ag

dally-wager fora wasséem?& § g ;:xemé ;.eameﬁ counsel has

further contended t%%at in ?ara~6, ;fx first sentence, {:ﬁ rmﬁer Hi:

Suhder Sing f} s case (Civil Appeal No.6309 of 2017), words ”mm
gligiia %@tmce“ ’ﬂave i}een- used for entitlement to pension by

Sunder ’%mgh %‘E‘ifi cﬁ%er simifarly placed Class-V employees,

wef 1. 13018 ‘whereas, in second line, words "Daily w@zﬁge‘
'%wzc@“ havs bﬁ%ﬁt‘l used for treating 5 years of daily wag&
: ﬁémce equal to 1 year of “regular service” and in last tine word
A"”Si‘ir*ﬂ{iéf” only has been referrad. ;‘%z:ﬁ}rémg to the i{:zmﬁaf

" cotmsel, four references of the *@”’mi”é"’g{%f’v%i& , Le, “total e%ﬁg;@s

service”, “dally-wage service”, “regular service” and “service”
have been used in different contexts, I "7 O e
“tatal eligible service” means pericd of

service pius period treated to be regular sen.

daily-waged service belng weightage for Con IV emhen

service directed by the Supreme Court & Pl
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petwasn § and 10 years to be taken '%é'zm considerstion §fm*
rackoning that service as 10 years, In terms of fiction fmmm 23}4
e Supfeme Court. 1t has also been contended that L%@ E;aé;-t ’iig“iaeﬁg (
of para-6 clearly says that if after adding years to fegzz a;' e ;{:x:a
on the basie of dally-waged yesrs, as di {nct&iﬁ hg the Su;‘;rz:m
Court, service of an employes betomes %E{&*&feéﬂ 8 aﬁd 1{} yegrﬁ
then his service would be reckoned as 10 years “and the words
e that basis” refer to tﬁé, service s’:é%;s‘stéé on the basis of
henefit extended to an ﬁm_g}%{;ﬁi&é ;as per direction of the
Suprerne Court for his daily-waged service,

21. Learngd ceume& for the petitioner has also

contended that whera two iE‘%{Pt’g}i’e‘;ﬁﬂGs‘% with respedd 0 &

heneficial %ezgzs%atzm,vare possible, then the interpretation

heneficialito the peneficiary should be preferred and, thus, it is

,%bméﬁmd'&?,%mz? of the petitioner that in Sunder Singh's cage

wis:mt Ag}peai No.6309 of 2017), the Supreme Court has

introduced @ provision for extending benefit to daily-waged
asminloyee and, thersfore, interpretstion of such éif&i‘:ﬁ@n
extending the benefit to daily-waged employee, should be
construed and preferred in a manner which extends fnaximum
benefit to the employee, isgst;'?zai: prejudicial to his right of
gengion, - |

22, Learned Advocate General has supported the view

expressed by the Division Bench in order dated 14.8.2021,
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whereby rmatter has been referred to this Larger Bench, with
submissions that though earlier, in terms of O.M. dated

1451968, 50% of eia; y-waged/contingent service w&g"i;;‘ﬁimj

counted by adding it in regular service of the emgiayae %m*
caleulating qualifying service for granting Qﬁntiégmy égnefit’s;
nowever, affer gnachment of CCS {?enszaﬁ} Rzﬁes 197 /2, o vm:‘ii‘
provision for counting dally-waged or czmﬁageht service Is in
gngtmce, and further said issue has ?geﬁ set at rest by B
Division Bench of this High ngré in CWP No.1B0 of 2001,
decided on 31.5.2012. He ‘has further submitted that after
verdict of the Swrefﬁeﬁméﬁﬁ}i India In Sunder Singlh's z;az;é
(Civil Appeal No. &B‘si}@:«éf 2{}1 ), & daity-waged employee, after
regumﬂmtmn, W t%i i::e emsz jed for counting 5 years ﬁai%ywzag&é
mewice ;mua% w L yvear of regular service, for the purpuse mi‘
calculation of qaa!cfsﬁé service for granting pension, but in case
2VErY af"e:er adding such benefit on "i%zfa basis delly-waged “”rf’c,&
an employee does not complete reguisite years of gualifying
sefvice, as reqguired under CCS(Pension) Rules, 1972, he 5%&%3
not be mtﬁtﬁs@d for pension and in such eventuality his service of
more than 8 years but less than 10 years cannot be treated és
10 vears for the purpose of granting pension. According to him,
the order of Supreme Court does not extend benefit of 2 yaa&*s
on the basis of daily-waged service plus 2 years by way of legal

fictlo s»mmaé by the petitioner, He has also submitted that
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in case intention of the Supreme Court would have been for
extending benefit of 2+2 = 4 years, then Instead of »:?fx%:zmgimg
benefit of dally-wage service of 5 years to treat v;w w ‘%. yw;

of regular service, the Supremé Court would %*z‘a%za% i

count 2% yesrs of daily-waged service ?&{3&8% to 3 yzar f@umr
cervice, instead of as directed in Para<6 of gaégmeﬁtﬂfﬁer in
Sunder Singh's case (Civil Appeal No,6309 of Zﬁi?}; '

23. in rebuttal, it is 3?@&&3&?%?&%3‘15 of the mﬁts{mér
that reference in last line of Para-6 of Sunder Singh's case (Civil
Appeal No.6309 of 2017}, m% serv%cg of more than 8 vears but
tags than 10 years, for %é:ci?zsr;iﬂg such service as 10 years
service, has been, “2} r*e w;th the intention to bring all é:?mse
empl y‘%ws Lma%m w z.tm%:,axﬁ lfa of pensionary berefit, who, a’fmr
serving  as dai y~wagcrs for long pericd, were not able m
complete ‘the qualifying service even after addition of year(s) on

the basis of mey waged service and, ACCOTC ding 1o hm*

Y therefore, the regson, on the basis of which referénce has been

made by expressing that less than 10 years can never be 10, is
a wrong interpretation of Sunder Singh's case {Civil Appeal
No,6308 of 2017) because in sald case there Is an _izfi‘;&%‘{%%i{gwﬁuﬁ
diraction of the Supreme Court to reckon service, of more th% 8
years but fess than 10 years, to be 10 years service for
extending benefit of pension to employses regu wlatized aﬁe’r

serving #s daily-wager and direction of the Suprems Court is 1o
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e interpreted on the basis of proportionate sze;izaﬁ%;, instead @:%?
numerlc equality. It Is also contended that in case zz%e%s
explained by the Division Bench in order dated 14.9.2021 is
accepted then Rule 39 of CCS (Pension Rules, 29172 shall
bhecorme redundant and even thoese emplovass }gha are Aé??g’ﬁhié
for pension In terms of Rule 49 {(supra) s?zaii-si%«:; be éxtiixi{f%:i
frorn pensionary benefits. :

24, It has also been submilted that in case 10 years is tp

be fsken 10 years only, then it ?fé}ia;gi be contrary to the

provision of Rule 49 of the {:’?{:S‘;\{Féﬁsﬁ}ﬁé Rules, 1972, vﬂ%fai%
service 9 years 9 months \{_ﬁ»;tafié;z as 10 yesrs service for
granting pensfon. o ‘

25, I judgment dated 2.3.2021, passed in CWP No.5067
of ZQZQ iﬁr&,éfii"a}, the Division Bench has ok interpreted %:hf:«r*

directions passed by the Supreme Court in Sundar Singh's case

(Cheil Appeal No.8309 of 2‘{}1?33 i that case, submissions of

- learned counsel for the petitioner made on the basis of Sunder

" Singh's case (Clvil Appeal No.6308 of 2017} have been recorded,

whereby It was claimed that after serving for 8 years, petitionar

therein, was entitled to reckon his service as 10 years for the

purpose of penslon. Thereafter, it is chserved that it has been

. held that where.a personchas completed 8 vears but less than 10

years, it would be reckoned as 10 years for the purpose of

pensionary benefits.  Lastly, statement of lesrnsd &szgaii%
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Ganeral has been recorded in that case, wherein he submittad
that In case the petitioner had rendered 9 vears service, it will

be counted 10 years gualifying sarvice for the purpose of

3

pensionary benefits, and thereafter, the petition was disposed d‘f
permitting the petitioner thersgin to make a mg}régefe{ai%m 2ol
respondents for extension of the  pensionary benefits, with
further direction that such representation shall be considered biy
the respondents-State and if the petitioner is found entitled s‘é;z'
the pensionary benefits, appropriate orders be passéd and
trerwfits of the-same shall be released to him within a period s:;f
three months therealier,

26, In Baryam Singh's case, there is no mandate of the
Couit that service of 8 yvears shall be reckoned as 10 years, buz
the petition was disposed of, on the basis of statemént r:sf
jearned Advocate General, with direction to pass a;;pr{};aﬁaim
order i petitioner was considered to be entitled for benefit of
pension. In any case, in that judgment, ratio of Susder Efﬁgﬁ s
case {Civil-Appeal No. 6308 of 2&??? has Been considered op the
analogy of view taken in CWP No.3386 of 2021 and CWP
No.2110 of 2020, decided by this High Court, which view is
alraady s&i}}eﬁ matter of this reference. As ?&?&;‘fﬁ{i SUDTE, view
taken in Execution Petition No.117 of 2018 in CWP No.267 of
26115 stands recalled in Review Petition 5%2{:«;91?3%’ 2021, @r%f&meﬁ

by the State and, therefore, the sald view is not in existente.

[ .
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Mowever, that view was Similar to the view

Mo, 3306 of 2021, which is in existence and under reference.

2. For giving meaning to the direction ssuad by iﬁw
Supreme Court in Sunder Singh’s case (Civil Appesl No.6309 of
20173, in Para-6, vide order dated 8.3.2018, the said order i m
be read in totality, as a single unit but not in plece-maeal ﬁaamgr
by picking up & Hne from the entire-order, in isolation o t%“z%
other chservations, which, in fact, are haﬁégwuaﬁ of ‘i;h%a
ghirections issued by the Supreme Court.

28. it hias already been noticed that Sunder Singh was
agitating for counting of his dally-waged service alongwith his
post-regularization service of more than 9 years for the purpose

of granting ponsionary benefits. Me was e
¥

favized in pursuant
to decision of the Supreme Court in Mool Raj Upadhaya’s case

under a Scheme of Regularization after 10 years of daily-waged

sefvice,
29, it has been recorded by the Suprome Court that,
undisputedly, post-regulatization, an employee, who had served

for 10 years, is entitled to pensionary benefits and for counting
such service, work-charge service is counted, but for change m
the Rules, no benefit of 50% of daily-waged service was
avallable o an emplovee and, thus, it has alse been ohserved é‘y

the Supreme Court that Sunder Singh and others have not
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rendersd reguisite 10 vears service and, therefore, they were
dented pension.

30. fn Para-5 of Sunder Singh's case [Tl Ap%}wﬁ%
Mo.6309 of 2017, it has been observed that strictly construing

nt ot be entitled W

pension, but 2 view was expressed by the Supreme Court that
they were entitled fo weightage of service rendersd as da’ﬁ%w
wagers towards regular service for the purpese of pension, in
furtherance to provistons of Asticles 14, 28 and 3% of 'tﬁsz:
Constitution of India and applying the doctring of proportionate
equality. In the aforesaid facts and circumstances, direction axﬂ

Para-G in Sunder Singh’s case (Cvil Apgp

stood passed.

31, First sentence of Para< of Sunder Singh’s éase {C%‘*%i%
Appeal No.6309 of 2017} declares and affirms the Rules by
stating that with effect from 1.1.2018, Sunder Singh and Gtﬁ@*

simifarly placed Class-iY employess will he entitied o pensian

3

only If after regularization, they have completad total eligible

formula for extending the weightege of delly-weged servite
renderad by them by providing that S years daily-wagsed service
will be esogusl to 1 vear of regular service for the purpose f:rf
@@nsiam; #s petitioners before the Supreme Court bad been

regularized after serving for 10 years as daily-wagers, but g:;sm:
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regularization they were ot having regular service of 10 gmm
qualified service for the purpose of pension, and after applving
the formula for counting their 5 years of daily-waged a‘;&wkfz{
é_qvai.m ang year, they were to g considered entitlad fw‘i
benefit of 2 years regular service onthe Dasis of thelr lengih af‘
daifly-waged service. Therefore, an illustration hes been given
by the Supreme Courtin the .ié‘jﬁi’, line of Para-6, by saying thatin
case of amployees, whose service is more than 8 years but %egssi
than 10 vears, then by edding benefit of 7 yenrs of s‘{zgu‘é‘aﬁ
ge%v%ﬁé o the basis of 10 vewrs dally-waged service of zu%;?*a'
employees, thelr service, of more than 8 years but less than 10
years, shall he reckoned as 10 vesrs.

32. First part aé’ Parg-8 of judgment in Sunder ng;m
case (Civil Appeal No.6309 of 2017} is the Rule. s second ;gm;*t;
directing to wwvr;zf: 5 years {isii‘?«vfagféﬁ service squal to 1 year, is

v refdrence

legal fiction, whereas thisd part is an lustration »

to the facts of Sunder Singh's case and also of oiher conpected
matters. Words “total eligible service” in first part Is referring to.
service prescribed as gualified service in Pension Rules. In
second part "daily wage service” refers to pre-regularization
dally-waged service to bé counted for treating # as f&gu!af“
service for adding in post-regularization service, as direcied %::sy:l
the Supreme Court, L.e. 5 years dally-waged service equal 'té 3

year regular service. In third part, Le. Husiration “service’
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refers to actual postregularization

for pension under relevant Rules. By doing so, services of

Surider Singh and other simdlarly situated persons were g t}e
reckoned 25 10 years. There is no other harnonicusly possibie
plausible view or interpretation of direction of the Suw‘anﬁﬁ
Court which can be taken. ’f"he%éféfe, there is no guestion ézf
adopting or taking view beneficlal onz a3 there Is only one view.
Other view, being propounded, is hot a possible view because in
that eventuality there was no necessity to create a fegal fiction

that 5 years daily-waged service

pelitioners before the Supreme Court had already served for

muore than 8 years regular service and without cou

nting their
daily-waged service, the direction would have been issued that
service of such employees shall be reckoned as 10 years, Thus
to draw different meaning of word “service”, as contended ézy
learned counse] for the petitionéar, is not tenable and submission
with raspect to propertionate equality and numeric equelity as
well as view beneficial to emiployee are also miscanceived. ‘

33, Word “reckoned” ﬁg;gaz‘a%iiy has been used for t?%e
reason  that as per Rule, qualifying post-regularization

regularfwork-charge service shall be 10 years but in case it js

less than 10 years then after adding benefit of dally-waged
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wervice, as directed by the Supreme Court, it shall be z'fzz{;i,g}z‘%-@z{fﬁ

&5 10 years. The term “of more than B years™ hat

aor rofe

tor the reason that the petitioners pafore the Supreme Court ha

been regularized after 10 ygars of dally-waged service aﬁti

therefare, the persons, who are having entitlement enefit m‘

7 years regular service, on the basis of 10 ;z:ar dal s*}’*‘ﬁagﬁ!{?

service, then they would have bzen eligible to reckon theit
servite #s 10 vears >bz;t only after completion of post-
regularization regular and work-charge service of more than 8
years but fess than 10 years, Therefore for reckoning %;%ﬁe
service, of more than 8 years but less than 10 years, equal to liﬁ '

years shall eccur only after adding be: nefit aged servife

as provided in Sunder Singh’s case (Civil Appeal dNo.6308 \;‘ﬁ‘f
2017) and as expressed in the reference order, but net av..
expressed in CWP No,3396 of 2021 or CWP No.2110 of 2020 mj
also not as construed in CWP No.5087 of 2020 or similar view
taken i any other judgmant.

34, Before ﬁéfﬁﬁgg Howouid %3& appfopriate to deal xfé;izh
the apprehension raised on behalf s:é the petitoner that the
interpretation, as expressed in Reference Order, would e
contrary to Rule 49 of the CCS (Pension) Rules, 1972, whereit 9

years 9 months are reckoned as 10 years. The spprehension is

misconceived as for determining the qu

fying service for [he

purpose of pension any benefit as providad in Rule 49 has not.
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been taken away and an employee has not been preciuded f‘f'éﬁm
getting such benefit. The benefit extended in Sunder Singh's
case (Civil Appeal No.6309 of 2017) is in addition to that and }iﬁ
years servics, réferred in that case, is to be 'ﬁ-&%iﬁiﬁ?&i&?ﬁ‘ i the |
manner as provided under the CCS {Pension) Rules, 1972, but!
definitely an emploves shall be entitled for benefit of daily-
waged sémém as diracted In Sunder Singli's case (Civil Appeal
No.6309 of 2017) that 5 vears daily-waged service shall be
treated equal to 1 yesr regular service for the purpose. of
granting pension and in case the person has served for 15 years
of 20 vearsas a daily-wager then he shall be entitied for benefit |
of 3 or 4 years, as the case may be, of regular service for the j
purpose of calculating qualifying service for pension and, in such
eventuality, if an emplovee, post-regularization; is having 7 or &
years of regular service, then after adding benefit of daily-waged
service, such employee shall be entitled for pensionary benefils, |
The term “more than 8 years but Jess than 10 vears” in Sunder
Singh's case (Clvil Appeal No.8308 of 2017} is an Hlustration with
reference to the petitioners thereln, wherein the petitioners were
having postregufarization service of more than 8 years with
ﬁaﬁﬁy~w§g&é servive of ‘I,{} vears and the cases of posts
regularization service 6 years or 7 years or less than that with
daily-waged service of 15 years or 20 vears or more than that

was not before the Supreme Court. But in any case If service of
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d under rule
49 of CCS (Pension) Rules, 1972, even after add berefit of
daily-waged sérvice as mandated in Sunder Sin

Appeal No.6309 of 2017 i.e. counting

(&4

then such employee shall nat be entitled to reckon Ais service ag

10 years, in terms of Rule 49 {supra). Thus, we hbid that in ,ﬁ;.g,sg;h‘j

Case B years cannot be taken as 10 yeurs,

opinion that view expressed in Reference Ordar dated 14.9.2071
by the Division Bench, in CWP No.3598 of 2019, s appropriaks

application of tha judgment of Supreme Court passed in Sunder

Singh's case (Civil Appeal No.6309 of 201 7.

Reference is answered accordingly,

{ Vivek Singh Thakur )
Judge.

{ Ajay Mohan Goel )
' Judge,

( Chander Bhusan Barowalia )
: Judge.,
september 28, 202 Liew

s case (Civil

' YEeRIs equal to one year,

35, In view of above discussion, we are of the considerad
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